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1.
Shri SanjayBhardwaj


Aged about 39 years


S/o Shri Ravi Dutt Sarma


Posted as SDE(TX-JP-1), O/o DE (TX-JP),


Room No.501, 7th Floor,


Kidwai Bhawan, New Delhi.

2.
Shri Rajeev Bajaj 


Aged about 43 years


S/o Shri Terlock Nath Bajaj


Posted as SDE(WDSD), O/o DE (EWSD),


Karol Bagh Telephone Exchange, 


Pusa Road, MTNL, New Delhi.

3.
Shri Vipin Kumar


Aged about 41 years


S/o Shri S.B. Agarwal


Posted as SDE(TX),


Karkardooma, 


Delhi-92.

4.
Shri Uday Kumar Pandit


Aged about 44 years


S/o Shri Sarjug Pandit


Posted as SDE OCB TAX, KBN Janpath (D7),


O/o DGM (EL), 3rd Floor,


Kidwai Bhawan, Janpath, New Delh-110001.

5.
Ms. Bagyalakshmi P.N.


Aged about 43 years


D/o Late Shri P.E. Narayanan


SDE, O/o DE (Comp),


MTNL Laxmi Nagar Tel. Exchange,


Laxmi Nagr, Delhi-92.

6.
Shri P.K. Tenguria


Aged about 45 years


S/o Late Shri B.R. Sharma


Posted as Manager (BBNOC), 

Broadband NOC,

Fourth Fllor Kidwai Bhawan,

New Delhi-1.

7.
Shri Vivek Goel


Aged about 39 years


S/o Shri Ashok Goel


Posted as SDE KBN TAX,


Janpath, New Delhi-110001.

8.
Shri Subhash Chandra Rojjha


Aged about 40 years


S/o Shri Bhanwar Singh


Posted as SDE(TF-DP)


O/o GM (TF-DPP),


4th Floor, CGO Complex,


New Delhi.

9.
Shri Vinod Kumar Sharma

 
Aged about 40 years


S/o Late Shri Kalidass Sharma,


Posted as SDE (OCB), Jorbagh D-2,


O/o DE (OCB) Jorbagh D2,


Jorbagh Telephone Exchange,


New Delhi.

10.
Shri Sunil Kumar Yadav


Aged about 44 years


S/o Late Shri R.S. Yadav


Posted as SDE (Tx-HK-1)


O/o DE (Tx-BCP),


Hauz Khas Tel. Exch.,


Delhi-110016.

11.
Shri Amod Kumar Sharma


Aged about 49 years


S/o Shri Vir Narayan Sharma


Posted as SDE,


O/o GM (OP&QA), MTNL CO,


717, MDS Bhawan, 


JLN Marg,


New Delhi-110002.

12.
Shri Ajay Gupta


Aged about 42 years


S/o Shri R.S. Gupta


Posted as SDE (Tx-LN),


O/o DE (Tx-LN),

Room No.304, 

2nd Floor,

Tel. Exch., Laxmi Nagar,

Delhi-110092.

13.
Shri Suresh Chand


Aged about 43 years


S/o Late Shri Devi Dutt Khandpal


Posted as SDE (NGN),


O/o DE (NGN), 

3rd Floor, MDS Bhawan,

J.L. Nehru Marg,


New Delhi-110002.

14.
Shri Hari Om


Aged about 43 years


S/o Shri Gurdass Mal


SDE (Trg), ITTM Shadipur,


Delhi-110008.

15.
Shri Shree Ram Singh


Aged about 44 years


S/o Shri Ramanuj Singh


Posted as SDE (BSS) HQ,


O/o DE (BSS) HQ, 

9, CGO Complex,

MTNL,

Delhi-110003.

16.
Shri Manoj Malhotra


Aged about 40 years


S/o Shri Kailash Chandra Malhotra


Posted as SDE (CSMS) Central,


O/o DE (Network) Central,


9th Floor, Kidwai Bhawan,  


Janpath, New Delhi-110001.

17.
Muhammed Suhail


Aged about 42 years


S/o Shri Ishtiaq Ahmed


Posted as Manager (MPLS-NOC),


4th Floor, 9 CGO Complex,

New Delhi-110003.

18.
Ms. Payal Mittal


Aged about 41 years


D/o Shri P.N. Mittal


Posted as SDE OCB Okhla D2,


O/o DE Okhla Indoor GM,


Nehru Place, MTNL, 


New Delhi.

19.
Shri R.H. Sharma


Aged about 52 years


S/o Shri B.P. Sharma


Posted as Manager (Internet-NW),


O/o Sr. Manager (Internet),


4th Floor, Kidwai Bhawan,  


Janpath, New Delhi-110001.

20.
Shri Sunil Kumar Singh


Aged about 39 years


S/o Late Shri Bhoop Singh 


Posted as SDE (AXE-10), D-3 Switch Room,


O/o DE (AXE-10), Ist Floor,


Admin. Building, Rajouri Garden 

Tel. Exchange,  


New Delhi-110027.

21.
Shri Sanjay Kumar Upadgyay 


Aged about 41 years


S/o Shri L.N. Upadhyay


Posted as Manager (IT),

IT-CBACentre,

6th Floor,


O/o AGM (IT)-CBA,


Kidwai Bhawan, 


Janpath,


New Delhi-110001.

22.
Shri Ranjan Kumar


Aged about 39 years


S/o Late Shri Brahm Deo Yadav,


Posted as SD) (Phones)-I, KBN DIV,

Old Tel. Exch. Bldg.,

Cannaught Place,

New Delhi-110001.

23.
Shri Vikas Ratan Gautam


Aged about 39 years


S/o Shri Ratan Singh Gautam


Posted as SDE (IT),


O/o AGM (IT-CSMS),


6th Floor, IT-CBA Centre, 

Kidwai Bhawan, 


New Delhi-110001.

24.
Shri Hitesh Kumar


Aged about 37 years


S/o Shri Vishan Dass


Posted as SDE (Garuda & Distributor),


O/o AGM (Sales) N, 


Rohini Sector-3,


MTNL, 


New Delhi-110085.

25.
Shri Sandeep Kumar


Aged about 38 years


S/o Shri Bakshi Ram


Posted as SDO (Phones)-I,

KBN DIV,


Old Tel. Exch. Building, 


Connaught Place, 


New Delhi-110001.

26.
Shri V.S. Arya


Aged about 39 years


S/o Late Shri N.S. Arya


Posted as SDE (FRS),


Okhla Telephone Exchange, 


New Delhi-110065.

27.
Shri Praveen Kumar


Aged about 38 years


S/o Shri Chhedi Lal


Posted as SDE TAX,


O/o DE (OCB-TAX), 


Karol Bagh,  


Pusa Road, New Delhi-110005.

28.
Shri Shashi Kumar 


Aged about 42 years


S/o Shri Bhagat Ram


Posted as SDE (Tx-NP) GEN,


O/o DE (Tx-NP),


GF, OFC Room, Nehru Place Tel. Exch.,


Nehru Place,


Delhi-110019.                                           Applicants

(By Advocate: Shri Harshvardhan Reddy for Shir Rajshekar Rao)

Versus

1.
Union of India 


To be represented by its Secretary,


Ministry of Communications and IT,


Sanchar Bhavan,


No.20, Ashoka Road,


New Delhi-110001.

2.
Mahanagar Telephone Nigam Limited,


To be represented by its Chairman and 


Managing Director,


12th & 13th Floor, Jeevan Bharti Building,


New Delhi.

3.
Executive Director (Delhi),


MTNL,


K.L. Bhawan,


Janpath,


New Delhi-11050.

4.
Department of Telecom,


To be represented by its Secretary,


No.20, Sanchar Bhavan,


Ashoka Road,


New Delhi-110001.                              ..Respondents

By Adovcate: 
Shri R.N. Singh for Respondent No.1 & 4.

Shri Chandan Kumar for Respondents No.2 & 3.    

ORDER

By Honble Mr. G. George Paracken, Member (J)


According to the learned counsel for the Applicants, the present Original Application is identical to OA No. 181/2009  Shri K.S. Premkumar and Others Vs. Union of India & Others decided by the Bangalore Bench of this Tribunal on 26.04.2010 except for the fact that the Applicants therein were working in Bharat Sanchar Nigam Limited (BSNL for short) whereas Applicants herein are working in Mahanagar Telephone Nigam Limited (MTNLfor short).

2.
The facts in OA No.181/2009 (supra) are that the Applicants therein were working as Sub Divisional Engineers (SDEfor short) in BSNL.  They have been promoted on the basis of the result of a Departmental Competitive Examination for promotion from the cadre of Junior Telecom Officer (JTOfor short) to Telecom Engineering Service (TES for short) under 25% quota.  A common examination was held in the year 2002 for the vacancies which have arisen in the vacancy years 1996-97, 1997-98, 1998-99, 1999-2000 and 2000-01. On their appointment, their seniority was fixed in the common gradation list by providing one candidate who had qualified under the competitive examination below three candidates who have been promoted in the 75% promotion quota.  The examination under the 25% quota of vacancies was first announced to be held on 23.07.2001 but was postponed and it was finally held only on 01.12.2002. Meanwhile, on 28.12.2001, the Respondents had already promoted JTOs to Group B cadre under 75% promotion quota. The result of the competitive examination held on 01.12.2002 was declared on 15.12.2003. From the list of successful candidates, Applicants from 1 to 27, 28 to 85, 86 to 112, 113 to 114 and 115 to 124 were declared successful for the vacancy years 1997-98, 1998-99, 1999-2000 and 2000-2001 respectively. On 26.05.2004, BSNL issued promotion orders promoting JTOs to the grade of SDE Telecom on the basis of the aforesaid list.  On 12.01.2005, the Department of Telecom (DOT for short) finalised the seniority of TES Group B officers taking recruitment year as the basis for fixing the seniority and issued revised seniority list of the cadre. One of the candidates who was appointed against vacancy year 2000-2001, claimed his notional date of promotion from the year 2000-2001 itself. He has also requested for notional fixation of his pay with effect from 2000-2001 and arrears of salary etc. to be paid from the date of his actual assumption of charge of SDE post on 25.06.2004.  Other Applicants have also made similar representations. Since the Respondents have not redressed their grievance, they filed the aforesaid OA seeking a direction to the Respondents to assign them the notional date of promotion as SDE w.e.f. 16.05.2000 at par with promotees under 25% quota. They also have claimed notional fixation of pay with effect from the aforementioned date with all other consequential benefits such as counting of experience for further promotion with effect from their respective notional dates of promotion.  They have also sought annual increments from the notional date of promotion and such other benefits admissible under the rules. 

3.
In support of their aforesaid reliefs, they have relied upon the judgment of the Apex Court in Union of India and Another Vs. J. Santhanakrishnan and Others 2007 (15) SCC 694.  The issue involved in the said case was also pertaining to delay in holding 33 1/3% examination under the Limited Departmental Competitive Examination and the declaration of the results after selection.  Though, so far as other categories pertaining to 66 2/3% are concerned, the departmental examination was held in time, as scheduled, results were declared and vacancies pertaining to them were filled up on 11.05.1981.  Due to delay in commencement of the Limited Departmental Competitive Examination for other categories and intervention of the court, proceedings came to be resolved and the results were declared somewhere in May 1985 and actual promotions were effected in June 1985. In order to remove any heartburn among the said class of promotees in the matter of computing the required minimum period of service for further promotion as Senior Assistant Engineer, the Madras Bench of this Tribunal adopted a device of giving due leverage for completing the process of examination, which was held in March 1982,  processed the ACRs for six months time and fixed their notional date of promotion as 12.09.1982. The Apex Court held that the aforesaid decision of the Madras Bench has rightly taken care ensuring that by virtue of such notional date of promotion, the department was not put to any monetary loss and the promotees concerned would not be entitled for any arrears of salary from that date, though, for other purposes including seniority, it was ordered to the counted. The Apex Court has also held that the aforesaid solution was just, reasonable and necessary to ensure that no class of persons were made to suffer for no fault of theirs. However, the Apex Court while accepting the notional dates of promotion adopted by the Madras Bench, brought the order passed by the Chandigarh Bench at par with the Madras Bench of this Tribunal for the purpose of notional date of promotion as 12.09.1982. 

4.
The Respondents in the aforesaid OA No.181/2009 (supra) admitted the facts stated by the Applicants therein. However, they have submitted that seniority of a person appointed to a post is determined according to the general principle 5(i) contained in MHA OM No.9/11/55-RPS dated 22.12.1959 and para 2.2 in DOP&T OM No.22011/7/86-Estt (D) dated 3.7.1986 read with DoP&T OM No.20011/5/90-Estt.(D) dated 04.11.1992 which provides that seniority of such persons is determined by the order of merit indicated at the time of initial appointment and seniority of persons promoted to various grades is determined in the order of selection of such promotion.  They have also relied  upon the judgment of the Apex Court in Jagdish Kumar Vs. State of Himachal Pradesh 2005 (13) SCC 606 wherein it has been held  that appointment would take effect from the date of initial appointment and not from the date of passing of the departmental examination. Again, they have relied upon the judgment of the Apex Court in The High Court of Gujarat Vs. Gujarat Kissan Mazdoor Panchayat 2003 (4) SCC 712 wherein it has been held that nobody has any vested right to be promoted. 

5.
The Respondents have taken the plea that the case of the Applicants was hit by delay and laches and the judgment of the Apex Court in M.R. Gupta Vs. U.O.I. AIR 1996 SC 669 will not apply in the present case.         

6.
After considering the aforesaid submissions of the Applicants and the Respondents in the aforesaid case, the Bangalore Bench held that the judgment in the case of J. Santhanakrishnan and Others case (supra) squarely covers their case. It has also held that there is no question of delay and laches in the case and the Respondents have not given any reply to the representations given by the Applicants in that case.  The Tribunal has also held that ordinarily in case of pension, pay and allowances etc. will not attract the law of limitation as held in the aforesaid case of M.R. Gupta (supra). The Tribunal has also observed that the Applicants therein were praying for giving a notional date of promotion with all consequential benefits, such as, counting of service for further promotion, w.e.f. notional date of promotion which has been granted by the Apex Court in J. Santhanakrishnan and Others case (supra). The Tribunal has also categorically held that the Applicants therein could not stretch their case to the extent to claim that their pay in the higher grade should have been notionally fixed from the date of promotion of officials under 75% quota and all annual increments drawn by them from the said date. 

7.
Further, Bangalore Bench has held that by following the rationale of the Madras Bench, the Applicants notional date of promotion was 01.06.2003, i.e., six months from the date of holding of the examination. Thus, the notional date will be almost 3 years later than the seniority quota officials got their promotion. The Tribunal has also considered the following observations of the Apex Court in J. Santhanakrishnan and Others:-

Due to delay in the commencement of the very examination for other category and intervention of court proceedings when seem to have reached even upto this court, the results of the examination came to be declared and final results after assessment of ACRs came to have been published somewhere in May, 1985 and actual promotions were effected in June, 1985. It is to resolve any heartburn among this class of promotion in the matter of computing the required minimum period of service for further promotion as Senior Assistant Engineer, the Tribunal Bench at Madras has chosen to adopt a device of giving due leavage for computing the process of the ACRs of six months time and fixed their notional date of promotion as 12.09.1982.  


8.
Adopting the strait jacket formula of Madras Bench of this Tribunal, the Bangalore Bench held that the Applicants therein would be entitled for notional promotion with effect from 01.06.2003, thus delaying their promotion by about 3 years from the date their counter parts in seniority quota were promoted.  Borrowing their words from the judgment of the Apex Court, the Tribunal has also held that this will reduce heartburn of the Applicants.  As in the case of J. Santhanakrishnan and Others (supra), the declaration of the result was delayed while in the said case, the examination was indefinitely postponed. Therefore, the Bangalore Bench held that it was just and reasonable if the date of notional promotion is fixed as 23.01.2002, six months from the date on which the examination was originally scheduled to be held. Accordingly, Respondents were directed to assign notional date of promotion as SDE to the Applicants therein with effect from 23.01.2002, i.e., six months from 23.07.2001, the date on which the examination was announced to be held.  The Applicants were also directed to be given notional fixation such as counting of experience for further promotion, annual increments etc. with effect from the aforesaid date.  However, it was made clear that the Applicants therein will not be entitled for any arrears of pay and allowances from the date of such notional fixation with effect from 23.01.2002 but will be entitled for arrears of pay with effect from 01.04.2008.         
 

9.
The aforesaid order in OA No.181/2009 (supra) was challenged by the Respondents before the Honble High Court of Karnataka vide W.P. ( C) No.37322/2010  Managing Director-cum-Chairman, BSNL and Another Vs. K.S. Premkumar & Others. The Respondents have taken the very same objection of delay before the High Court of Karnataka and the High Court, refusing to accept the aforesaid submissions, held as under:-

10.
Before proceeding with the merits of the matter, it is appropriate to consider the contention relating to delay in filing the application.  It is well settled that limitation goes to the root of the matter.  If an application is barred by limitation, the Court or an adjudicating authority has no jurisdiction, power or authority to entertain the application and decide it on merits.  Section 21 of the Act deals with the limitation aspect, which is as under:-

Section 21: Limitation (1) A Tribunal shall not admit an application-

(a)
in a case where a final order such as is mentioned in clause (a) of sub-section (2) of Section 20 has been made in connection with the grievance unless the application is made, within one year from the date on which such final order has been made 


11.
The contention put forth by the learned Senior Counsel for the petitioners is that the promotion of 75% quota was passed as per Annexure A-5 dated 26.5.2004.  The posting order is at Annexure kA-6 dated 8.6.2004.  The representation filed by two of the Respondents are dated 10.1.2006 and 1.11.2006.  The respondents were promoted on 26.5.2004 to fill up 25% of the quota for the years from 1996-97 to 2000-2004.  The relief sought in the application is to direct the BSNL to assign the notional date of promotion as SDEs in respect of respondent Nos.1 to 112 w.e.f. 16.5.2000 on par with promotees under 75% quota and respondent Nos.113 to 124 w.e.f. 31.12.2001 and for a further direction to the respondents to cause notional fixation of pay of the Respondents with effect from the aforementioned dates with all consequential benefits.  There is no challenge to the promotion order at Annexure A-5 or posting order at Annexure A-6. Therefore, it cannot be said that the application is barred by time.  In fact, the Tribunal on consideration of the rival contentions of the parties, has held that the respondents got their promotion only in 2004 and thereafter the IDA scale of upgradation was ordered only on 18.1.2007. Even before the said date, the respondents had represented in the year 2006 itself quoting the decision of the Apex Court in Civil Appeal No.1655/1997 for giving them a notional date for promotion only for the purpose of fixation of pay etc.  The respondents have not given any reply to their representations. We are in complete agreement with the reasoning assigned by the Tribunal for rejecting the contention regarding the delay in filing the application.

10.
Finally, dismissing the aforesaid Writ Petition the High Court held as under:-

The Applicants before the Madras Bench were notionally promoted from 1.6.2003, i.e., six months from the date of holding the examination.  In the present case, examination was held within one year of promoting senor quota officials but the declaration of results was delayed because of court proceedings.  The examination was first scheduled  on 23.07.2001, i.e., little later than 16.5.2000, the date on which first batch of seniority quota officials were promoted. Thereafter, it was postponed from time to time. It was finally held on 01.12.2002 and results were announced on 15.12.2003, i.e., after one year after holding the examination. It took six months to issue promotion orders.  The candidates of vacancy year 1996-97 were promoted after 4 years of their counterparts in seniority quota were promoted.  The end result is the same as in SANTHANAKRISHNANS case. Considering all these aspects, the Tribunal has directed the petitioners to assign notional date of promotion as SDEs to the Respondents w.e.f. 23.1.2002, i.e., six months from 23.07.2001, the date on which the examination was announced to be held. 

11.
The Respondents challenged the aforesaid case before the Honble Supreme Court and the same was dismissed vide order dated 25.08.2011 wherein it has been held as under:-


We find no merit in the Special Leave Petition.  The Special Leave Petition is dismissed.  We direct the petitioners to comply with the orders within 2 months from today, i.e., 25.08.2011.


12.
The Applicants in this OA are promotees of the post of SDE under 25% promotion quota. They are aggrieved by the impugned Annexure A-1 order dated 23.07.2004 issued by the Respondent No.3 whereby the candidates successful in the competitive examination held on 01.12.2002 including them were promoted as SDEs in the IDA pay scale of Rs.13000-18250 w.e.f. 26.06.2004 instead of promoting them from the date they were supposed to have, cleared the competitive examination, i.e., 23.01.2002 but for the lapse on the part of the administration.  In the present case, the examinations under the 25% quota for the vacancies years 1991 to 2001 was finally scheduled to be held on 23.07.2001, i.e., after the first set of promotion for the years from 1996 to 1999 had already been effected under the 75% quota.  However, the examination was not held as per the aforesaid schedule.  Instead, it was held on 01.12.2002, i.e., after a delay of over one year from the scheduled date.  The result of the examination was declared on 15.12.2003. Thus, the entire process of holding the examination and declaring the result took more than 2 years. It was only in June 2004 that promotions were made on the basis of the result of the competitive examination, vide the impugned Annexure A-1 order dated 23.07.2004. Therefore, the Applicants had to wait for the promotion to the post of SDE for almost 4 years from the date on which the original competitive examination was conducted for the said purposes. They have, therefore, prayed for the following reliefs:-

(i)
Direct the respondents to assign the notional date of promotion  as SDE in respect of Applicants w.e.f. 23.01.2002.

(ii)
Direct the Respondents to give the Applicants the benefit of counting their experience in the post of SDE, w.e.f. 23.01.2002, and to make all consequential changes in their eligibility for promotion to subsequent posts.

(iii)
Direct the Respondents to give the Applicants the benefit of notional fixation of salary in the scale of E-3, i.e., in the scale applicable to the post of SDE, w.e.f. 23.01.2002, and grant all consequential increments/upgradations on the basis of notional fixation of salary.

(iv)
Direct the Respondents to give the Applicants all consequential benefits accruing out of promotion w.e.f. 23.01.2002, including increments, arrears of salary etc. w.e.f. 23.01.2002.

(v)
Direct the Respondents to properly interpret and implement the MTVL Promotion Policy (Annexure A-10) so that senior officers may not draw less salary than their juniors on account of one additional increment given against clause-II (V) of MTNL Promotion Policy.

13.
On behalf of Respondents MTNL, reply was filed by the learned counsel Shri Chandan Kumar. His preliminary objection is that this case is hit by delay and laches and the judgment in the case of M.R. Gupta (supra) will not apply in this case.  He has stated that the selection was held in the year 2002 whereas the present petition has been filed only in the year 2012.  He has relied upon the judgment of the Apex Court in the case of B.S. Bajwa & Others Vs. State of Punjab & Others 1998 (2) SCC 523. The relevant part of the said judgment reads as under:-

3. The material facts in brief are this. Both B. S. Bajwa and B. D. Kapoor joined the Army and were granted Short Service Commission on 30th March, 1963 and 30th October, 1963 respectively when they were students in the final year of the Engineering Degree Course. B. S. Bajwa graduated thereafter in June, 1963 and B. D. Gupta graduated in 1964. On being released from the Army B. S. Bajwa joined the PWD (B & R) on 4-5-1971 and B. D. Gupta joined the same department on 12th May, 1972. There position in the gradation list was shown throughout with reference to these dates of joining the department. It is sufficient to state that throughout their career as Assistant Engineer, Executive Engineer and Superintending Engineer both B. S. Bajwa and B. D. Gupta were shown as juniors to B. L. Bansal, Nirmal Singh, G. R. Chaudhary, D. P. Bajaj and Jagir Singh. It is also undisputed that B. L. Bansal, Nirmal Singh, G. R. Chaudhary, D. P. Bajaj and Jagir Singh got their promotions as Executive Engineer select grade and promotion as Superintending Engineer prior to B. S. Bajwa and B. D. Kapoor. It is obvious that the grievance, if any, of B. S. Bajwa and B. D. Kapoor to their placement below B. L. Bansal, Nirmal Singh, G. R. Chaudhary, D. P. Bajaj and Jagir Singh should have been from the very inception of their career in the department, i.e. from 1971-72. However, it was only in the year 1984 that B. S. Bajwa and B. D. Kapoor filed the aforesaid writ petition in the High Court claiming a much earlier date of appointment in the department. The learned single Judge allowed the writ petition which led to Letters Patent Appeal No. 424/86 being filed by B. L. Bansal, Nirmal Singh, G. R. Chaudhary, D. P. Bajaj and Jagir Singh before a Division Bench of the High Court.

XXX          XXX                      XXX

7. Having heard both sides we are satisfied that the writ petition was wrongly entertained and allowed by the single Judge and, therefore, the Judgments of the single Judge and the Division Bench have both to be set aside. The undisputed facts appearing from the record are alone sufficient to dismiss the writ petition on the ground of laches because the grievance made by B. S. Bajwa and B. D. Kapoor only in 1984 which was long after they had entered the department in 1971-72. During this entire period of more than a decade they were all along treated as junior to the other aforesaid persons and the rights inter se had crystallised which ought not to have been re-opened after the lapse of such a long period. At every stage the others were promoted before B. S. Bajwa and B. D. Kapoor and this position was known to B. S. Bajwa and B. D. Kapoor right from the beginning as found by the Division Bench itself. It is well settled that in service matters the question of seniority should not be re-opened in such situations after the lapse of a reasonable period because that results in disturbing the settled position which is not justifiable. There was inordinate delay in the present case for making such a grievance.this alone was sufficient to decline interference under Article 226 and to reject the writ petition.

14.
Further he has relied upon the judgment of this Tribunal in OA No. 3303/2011  Ms. Sushila Devi Vs. Chief Secretary, Delhi Government and Others decided on 16.09.2011 wherein it has been held as under:-

3.
Confronted with the querry from the Bench about the delay and latches besides limitation,  Shri S.N. Sharma, learned counsel would submit that the Applicants case was a recurrent cause of action and, therefore, law of limitation would not be applicable in her case.  He places his reliance on the judgment of Honble Supreme Court in the case of M.R. Gupta Versus Union of India and Ors [AIR-1996-SC-669], to submit that as long as the Applicant is in service, she can claim his seniority and pay fixation.  He contends that a fresh cause has been arising every month and as such the wrong connotation of very fixation of her seniority and pay has been recurring cause of action.  Therefore, the principles of delay and latches would not be attracted here.  To the query that there is no application seeking condonation of delay, Shri Sharma submits to withdraw this OA to seek liberty to file better OA and petition for condonation  of delay.  We considered this and find that this is not a fit case to grant liberty as the delay and latches is glaring and the OA is hit by limitation.


XXX                  XXX                XXX

6.
We have given our careful thought to the judgment of the Honble Supreme Court of India relied upon by the learned counsel for the applicant. In M. R. Guptas case (supra) the Honourable Supreme Court considered this Tribunals order when the Tribunal treated the appellants claim as one time action meaning thereby that it was not a continuing wrong based on recurring cause of action and held that the correct salary to be computed and paid on the basis of proper pay fixation, is a right which subsists during the entire tenure of service and can be exercised at the time of each payment of the salary when the employee is entitled to salary computed correctly in accordance with the rules.  In the instant OA, the applicant is claiming her seniority to be fixed in the year 1982 which means her appointment to be fixed retrospectively to the year 1982 when she was selected. The pay refixation, she is claiming, is consequential to her retrospective appointment and fixation of seniority which is not a recurring cause of action but is one time event at the relevant point of time. Thus, the relief claimed and facts of the present OA being dissimilar from those in M. R. Guptas case (supra), the ratio of the said judgment is not applicable to the present OA, but clearly distinguishable. 

7.
On the other hand, the Honble Supreme Court in a recent judgment  in the matter of D.C.S. Negi Versus Union of India & Ors.  decided on 07.03.2011 in SLP (C) No.7956/2011(CC No.3709/2011) has very clearly delineated the powers of the Tribunal in respect of limitation.  It is noted that Section 21 of the Administrative Tribunals Act unambiguously mandates the period within which Government employee has to agitate before the Tribunal for consideration and adjudication.  Only if there is cause of action which needs to be taken up by relaxing and condoning the delay the same can be considered under Section 21. The present case is not a fit case for condonation of delay.  Further, the Applicant has not moved any application for condonation of delay.  The Applicant has not shown sufficient cause as to why and how the enormous delay should be condoned. In this regard, we  place our reliance on the law laid by Honble Apex Court   in the matter of D. C. S. Negi (supra), where it has been held as follows:- 

A reading of the plain language of the above reproduced section makes it clear that the Tribunal cannot admit an application unless the same is made within the time specified in clauses (a) and (b) of Section 21 (1) or Section 21 (2) or an order is passed in terms of sub-section (3) for entertaining the application after the prescribed period.  Since Section 21 (1) is couched in negative form, it is the duty of the Tribunal to first consider whether the application is within limitation.  An application can be admitted only if the same is found to have been made within the prescribed period or sufficient cause is shown for not doing so within the prescribed period and an order is passed under Section 21 (3). 

15.
Again, he has relied upon the judgment of this Tribunal in OA No. 2714/2012  Babu Vs. Dy. Commissioner of Police wherein it has been held as under:-

6.
Admittedly, the order on his appeal was passed on 22.1.2004 which reads as under:-

 In view of the above in the light of overall facts and circumstances of the case, I hereby reduce the punishment of dismissal to that of punishment of forfeiture of 3 years approved service permanently entailing reduction in his pay from Rs.4220/- to Rs.3965/-.  His suspension period from 11.3.2003 to 5.6.2003, and the period from the date of dismissal to the date of joining duty shall still be treated as period not spend on dutyfor all intents and purposes.

Let the appellant be informed accordingly. 

Meaning thereby that the order to treat the period as not spent on duty and the punishment of forfeiture of 3 years approved service permanently entailing reduction in his pay was passed as back in January, 2004 whereas the present OA has been filed on 4.7.2012.  The period of limitation as mentioned under Section 21 of the Administrative Tribunals Act, 1985, is one year from the date of cause of action and maximum within 18 months  in case representation has been filed which has not been disposed of.  In view of above, this OA is definitely barred by limitation.  The view taken by the Honble Supreme Court on the question of limitation has been crystallized in recent judgments given by Honble Supreme Court in the case U.O.I. Vs. M.K. Sarkar, reported in 2010 (2) SCC 58 and D.C.S. Negi Vs. U.O.I. & Others ( SLP (Civil) No.7956/2011 CC No.3709/2011) decided on 11.3.2011. In the case of  U.O.I. Vs. M.K. Sarkar, reported in 2010 (2) SCC 58, it has been reiterated that limitation has to be counted from the date of original cause of action and belated claims should not be entertained. It was held as follows:-


The order of the Tribunal allowing the first application of respondent without examining the merits, and directing appellants to consider his representation has given rise to unnecessary litigation and avoidable complications. When a belated representation in regard to a `stale' or `dead' issue/dispute is considered and decided, in compliance with a direction by the Court/Tribunal to do so, the date of such decision can not be considered as furnishing a fresh cause of action for reviving the `dead' issue or time-barred dispute. The issue of limitation or delay and laches should be considered with reference to the original cause of action and not with reference to the date on which an order is passed in compliance with a court's direction. Neither a court's direction to consider a representation issued without examining the merits, nor a decision given in compliance with such direction, will extend the limitation, or erase the delay and laches. Moreover, a court or tribunal, before directing `consideration' of a claim or representation should examine whether the claim or representation is with reference to a `live' issue or whether it is with reference to a `dead' or `stale' issue. If it is with reference to a `dead' or `stale' issue or dispute, the court/Tribunal should put an end to the matter and should not direct consideration or reconsideration. If the court or Tribunal deciding to direct 'consideration' without itself examining  the merits, it should make it clear that such consideration will be without prejudice to any contention relating to limitation or delay and laches. Even if the court does not expressly say so, that would be the legal position and effect.

XXX                 XXX                 XXX


A reading of the plain language of the above reproduced section makes it clear that the Tribunal cannot admit an application unless the same is made within the time specified in clauses (a) and (b) of Section 21 (1) or Section 21 (2) or an order is passed in terms of sub-section (3) for entertaining the application after the prescribed period.  Since Section 21 (1) is couched in negative form, it is the duty of the Tribunal to first consider whether the application is within limitation. An application can be admitted only if the same is found to have been made within the prescribed period or sufficient cause is shown for not doing so within the prescribed period and an order is passed under Section 21 (3).


In the present case, the Tribunal entertained and decided the application without even adverting to the issue of limitation.  Learned counsel for the petitioner tried to explain this omission by pointing out that in the reply filed on behalf of the respondents, no such objection was raised but we have not felt impressed.  In our view, the Tribunal cannot abdicates its duty to act in accordance with the statute under which it is established and the fact that an objection of limitation is not raised by the respondent/non-applicant is not at all relevant.

7.
Moreover, in Ramesh Chand Sharma etc. vs. Udham Singh Kamal & Ors, reported in 2000 (2) AISLJ S.C. 89 it has been held by Honble Supreme Court that if a belated application has been field in the Tribunal, delay cannot even be condoned unless application seeking condonation of delay has been filed.  In the instant case no application seeking condonation of delay has been filed by the applicant, therefore, the delay cannot even be condoned. Since the OA is barred by limitation, it is dismissed at the admission stage itself.  No order as to costs.   

16.
On merits he has relied upon the judgment of the Honble High Court of Delhi in Writ Petition ( C) No.8102/2012  Union of India and Others Vs. K.L. Taneja and Others and connected cases decided on 12.04.2013 wherein the judgment of the Apex Court in J. Santhanakrishnan and Others (supra) was considered. The relevant part of the said judgment reads as under:-

15. 
With reference to the decisions where benefit of promotion from a retrospective date was accorded, we find an unreported decision of the Supreme Court disposing of Civil Appeal No.1655/1997 titled Union of India & Anr. vs. Santhanakrishnan & Ors.. The facts were that there was delay in holding the examination to fill up posts which had fallen vacant in the 33.33% quota known as Limited Departmental Competitive Examination under Rule 2(iii) of the Relevant Rules. Whereas vacancies in the remaining 66.66% quota were being filled up in the year said vacancies arose, this was not done with respect to posts falling vacant in the 33.33% quota. The question involved was the computation of required minimum period of service among the class of promotees whose results were published in May 1985 whereas the actual promotions were effected in June 1985, for further promotion as Senior Assistant Engineer. The Tribunal gave due leavage for completing the process of examination and fixed the notional date of promotion as 12.9.1982. Supreme Court observed that view taken by the Tribunal was right keeping in view that by virtue of such notional date of promotion, the department was not put to any monetary loss and the promotees concerned were not entitled to any arrears of salary from that date, though for other purposes, including seniority it was ordered to be counted. 

16. 
The decision is purely on facts and from the observations: After hearing the learned counsel appearing on either side, we are of the view that de-hors the niceties of the legal issues involved as also the interpretation of the relevant rules, substantial justice seems to have been rendered by attempting to resolve an unprecedented and one time problem which seems to have cropped up it is but apparent that the Supreme Court had in mind substantive justice and thus the decision can be traced to the power of the Supreme Court under Article 142 of the Constitution of India. 

17.
In the said judgment High Court has also observed that the cornucopia of the case law on the subject brings out the following position:-

21. 
The cornucopia of case law above noted brings out the position :- 

(i) Service Jurisprudence does not recognize retrospective promotion i.e. a promotion from a back date. (ii) If there exists a rule authorizing the Executive to accord promotion from a retrospective date, a decision to grant promotion from a retrospective date would be valid because of a power existing to do so. 

(iii) Since mala fides taints any exercise of power or an act done, requiring the person wronged to be placed in the position the person would find himself but for the mala fide and tainted exercise of power or the act, promotion from a retrospective date can be granted if delay in promotion is found attributable to a mala fide act i.e. deliberately delaying holding DPC, depriving eligible candidates the right to be promoted causing prejudice. (iv) If due to administrative reasons DPC cannot be held in a year and there is no taint of malice, no retrospective promotion can be made. 

18.
Again, the learned counsel relied upon the aforesaid judgment in support of his argument that the inter se seniority between direct recruits and promotees cannot be resolved unless the other side is made a party in this case.  In this regard, he has relied upon the last para of the said judgment, which reads as under:-

24. Making it clear that an inter se issue of seniority between direct recruits and promotees cannot be resolved by a judicial fora without impleading persons likely to be affected, and with reference to the service to be rendered for further promotion in the context of eligibility, issue has to be decided on the basis of the language of the applicable rule, we dispose of the writ petition setting aside the impugned order dated March 01, 2012 but clarify that this does not mean that we have held respondents not entitled to seniority from the date they were promoted on ad hoc basis nor have we held that for purposes of further promotion qualifying service would be determined from the date they were actually promoted. These issues, if at all they would become necessary for adjudication, can be raised by the respondents with appropriate pleadings and impleading such persons whose seniority would likely to be affected by a decision favourable to the respondents. 

25. No costs. 

19.
Shri R. V. Sinha appearing on behalf of Respondents No.1 has also adopted the aforesaid arguments of Shri Chandan Kumar. 

20.
The learned counsel for the Applicants has submitted in his rejoinder that there is no question of any disturbance in the seniority list of SDE already prepared.  In this regard, he has invited our attention to the seniority list of TES Group B officers circulated on 12.01.2005 by the respondents. By the said seniority list, the Respondents have already given the yearwise seniority to the Applicants.  He has also given a graphical representation about the aforesaid seniority position in the OA which is as under:-

Name (in order of seniority)
Seniority number as per the seniority list dated 12.01.2005
Year of vacancy against which they were appointed
Quota under which they were appointed (i.e., 75% for protion based and 25% for Competitive Examination
Date of promotion to the post of SDE
Eligibility for pay scale upgradation in 
   

Sh. Rajeev Bajaj (Applicant No.2)
SL6-21967
1997-98
25%
26.6.2004
2008
   

Shri Udai Kr. Pandit (Applicant No.4)
SL6-22426
1997-98
25%
26.6.2004
2008
   

Sh. Balbeer Siingh 
SL6-22729
1997-98
75%
26.5.2000
2004
   

Sh. Balraj  Kishan 
SL6-25215
1998-99
75%
26.5.2000
2004
 

21.
He has also argued that the judgment of the High Court of Delhi in W.P.( C) No.8102/2012 UOI & Another Vs. K.L. Taneja & Another is distinguishable.  According to him, in  the said judgment the petitioners were seeking refixation of seniority whereas the Applicants herein are not seeking any such benefit.  He referred to para 7 of the aforesaid judgment wherein it is submitted that exceptions are applicable in the facts and peculiar circumstances of the case.

22.
We have heard the learned counsel for the Applicants Shri Harshvardhan Reddy and the learned counsel for Respondent No.1 and 4 Shri R.N. Singh and learned counsel for Respondents No.2 and 3 Shri Chandan Kumar.  From the aforesaid facts of this OA, there cannot be any doubt that it is squarely covered by the order of the Bangalore Bench of this Tribunal in OA No.181/2009 (supra). For the same reason, the objection regarding delay and latches raised by the Respondents have no merit.  The Respondents have already granted the year-wise seniority to the Applicants as SDE. Accordingly, we allow this OA and direct the Respondents to assign the notional date of promotion to the Applicants as SDE w.e.f. 23.01.2002 with all consequential benefits including counting their experience in the post of SDE for subsequent promotions and notional fixation of salary in E3, i.e., the scale of pay applicable to SDE and consequential increments/upgradation with all consequential benefits w.e.f. from the aforesaid date. The Respondents shall pass appropriate orders complying with the aforesaid directions within a period of 2 months from the date of receipt of a copy of this order. No costs.

(SHEKHAR AGARWAL)          (G.GEROGE  PARACKEN)
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